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PRACTICE ACT (1912) AND THE DISTRICT COURT. 





The question has arisen in the minds of many of the Judges of 
the District Courts and of some members of the Bar, as to what 
effect, if any, the new Practice Act (1912) has upon the practice in 
the former named courts. This Act says: “There shall be but one 
form of civil action in the courts of common law, which shall be 
denominated an ‘action at law,’” and this applies, of course, to the 
Circuit Courts. Under Section 68 of the District Court Act we 
read: “The practice of the Circuit Courts, in so far as applicable, shall 
apply to the District Courts, excepting, however, in cases where there 
may be an express provision of law providing otherwise.” By other 
provisions of the law ejectment and mechanics’ lien suits are to be 
considered in certain respects to be carried on under the Practice Act, 
but nothing is said concerning attachments. 

Deeming the various problems connected with this subject of 
sufficient importance to have some attention drawn to them, the Editor 
of the Journal wrote some time ago to two of the leading members of 
the Bar of the State, requesting their views, and also to three District 
Court Judges (each of whom had a large amount of Court business 
in their respective cities), asking as to the practice in their ‘Courts. 
The following replies were received, and are given for the benefit of 
our readers. That they disagree in their conclusions was to have 
been expected, and who may be right and who wrong we do not now 
pass upon. The names of the writers of these letters are not given, as 
we do not have their consent for such publication, and it is better so, 
as it puts the reception of their views upon their merits. 

One of the prominent lawyers addressed has given a great deal 
of study to the new Practice Act, and he writes: “The Practice Act 
(1912) applies to actions begun by attachment. The writ of attach- 
ment, like the writ of capias ad resp. and the writ of summons, is 
process for beginning an ordinary action. Attachment is not a ‘form 
of action.’ Of course, if the defendant does not appear, there are no 
pleadings, and the proceedings are governed by the Attachment Act, 
(if the case falls within the terms of that Act); but if defendant ap- 
pears and there be pleadings, they should be framed in accordance 
with the new rules under the Practice Act (1912). I understand that 
the Judges of the District Courts in this county (Hudson) hold that 
the new Practice Act applies to actions begun in their Courts, so far 
as the terms of that Act are applicable, and where they do not con- 
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flict with the terms of the District Court Act. Judgments entered by 

confession on bond and warrant, and the proceedings for them, are 
not, in my opinion, ‘actions.’ I think I should follow the old form of 
‘In debt’ in entering a judgment in that way.” 

Another lawyer (in Essex county) writes: “I think the new Prac- 
tice Act does not apply to the District Courts. It is entitled ‘A Sup- 
plement to “An Act to Regulate the Practice of the Courts of Law,”’ 
and the Practice Act never did regulate the practice of the District 
Courts except in some matters of practice not specially provided for 
in the District Court Act. I understand the District Courts here 
are acting under the District Court Act, and not under the Practice 
Act (1912). In the case of attachments in the higher courts the 
pleadings after appearance should be according to the new Practice 
Act.” 

One of the Judges of a large and important city District Court 
says: “The pertinent section of the District Court Act to be con- 
sidered is No. 68 (Erwin’s District Court Act, 1913), which provides 
that “The practice of the Circuit Courts, in so far as applicable, shall 
apply to the District Courts,’ but excepting where there may be 
some express provision of law providing otherwise. I do not under- 
stand that this at all affects the subject of pleading in the District 
Court, as that is settled ‘by express statutory provision, and differs 
quite radically from the practice in the upper courts. On the other 
hand, I should imagine that the provision of the Practice Act as to 
the single form of action in courts of common law now governing in 
the Circuit would be applicable in the District Court, although, as 
this is formal only, an adherence to the old practice would always 
be amendable. I think also, the important provisions of the new 
Practice Act as to parties, joining separate causes of action against 
several defendants when they arise out of the same transaction, joining 
actions against separate parties in the alternative, and the other 
radical departures from the common law practice with which we 
were familiar, which now rule the procedure in the Circuit, are ap- 
plicable to the District Court. Many of these questions I have ruled 
upon as they arose in practice, always trying to have in mind the 
limitation upon the prescription of the 68th section of the District 
Court Act, that the procedure adopted must harmonize with the 
practice and procedure of the District Courts as fixed by statute. 
The practitioners in my court generally seem to acquiesce in this 
construction, and it has the advantage of sometimes saving two or 
more wasteful and expensive actions.” 

In answer to some further correspondence the same Judge wrote: 
“As I view the new Practice Act, its application to the District Court 
must be solely through the effect given to the 68th section of the 
District Court Act, which makes the practice of the Circuit Courts 
applicable, except as it may conflict with some express provision of 
the law. Undoubtedly the practice in the Circuit Court has ‘been 
radically changed by the new Practice Act, and that new practice 
is now to be applied in the District Court where the practice in the 
latter Court is not governed by some positive statutory enactment. 
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The question as to the form of the action is not, to my mind, a very 
important one, as in the upper Courts, as well as in the District 
Court, there must persist the substantial difference as to remedies 
between actions arising ex delicto and those which are founded upon 
contract. The provisions governing the holding to bail or issuing 
warrants, the different forms of execution, etc., must still be regarded 
in all our courts. While I know of no provision of the District Court 
Act which would prevent the adoption of the single form of action, 
to my mind the much more important consideration is whether or 
not the extremely beneficial provisions of the new Practice Act which 
now rule in the Circuit to the vast improvement of legal administra- 
tion do not have application to the District Court also. I can see 
nothing in the express provision of the District Court Act to conflict, 
and the benefit in adopting this reform practice in the District Court 
is so great, that | have felt constrained to apply it there. I can, with 
you, only surmise as to what the Supreme Court will say when the 
question is presented to it; but considering the liberal spirit in which 
the new Practice Act should be construed to give it as widely beneficial 
effect as possible, I should think they would be disposed to extend its 
provisions to the District Court Act under the 68th section.” 
Another Judge of a large City District Court writes: “I have 
not held, nor do I now think, that the new Practice Act of 1912 applies 
to the District Court. The main reason is that Sec. 3, of the said 
Act provides as follows: ‘There shall be but one form of civil 
action in the courts of common law, which shall be denominated an 
action at law,’ so that this mention of the court of common law so 
early in the Act I deem to be particularly significant, when we 
remember that the District Court is not a common law court, but is a 
statutory court. Furthermore, examination of the Act does not 
disclose any evidence of the intention of the Legislature to enlarge 
the scope to any other Court, so that there would be no ground for 
holding that the District Court Act is repealed by implication. Our 
practitioners in this city are following the District Court Act, and 
there has been no change since the advent of the Practice Act of 1912. 
I suppose the real reason assigned by some of the District Court 
Judges throughout the State for holding the new Practice Act ap- 
plicable to the District Court, is based upon Sec. 68 (P. L. 1898, page 
582), which says that ‘the practice of the Circuit Courts, in so far as 
applicable, shall apply to District Courts, excepting, however, in 
cases where there may be some express provision of law providing 
otherwise; but I hold that the District Court Act is certainly an 
‘express provision of law providing otherwise,’ so that the Practice 
Act of 1912 applies only in those cases and instances which are not 
covered by the District Court.” 
Still another Judge has this comment to make: “The Practice 
Act of 1912 provides in Section 3: ‘There shall be but one form of 
civil action in the courts of common law, which shall be denominated 
an action at law.’ As the District Courts are statutory courts and 
not courts of common law, it would seem to me that the form of 
civil action prescribed under the Practice Act of 1912 would not 
apply to the District Courts. The Act relating to District Courts 
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provides in section 59, (Erwin, 1913): ‘All suits . . . . shall be 
in the name and style of actions in contract, etc.’ And in section 
60: ‘The plaintiff in such suit shall file with the clerk a copy of his 
account or state of demand against the defendant.’ It has been 
held that it is sufficient if the demand states plainly the cause of 
action so suitors can comprehend. (See cases cited in note to 
section 60.) I, therefore, think that the forms for the complaint as 
prescribed under the Practice Act could be used in the District 
Courts. They have been so used in this District Court without ob- 
jection. I agree with you that where the District Court Act is man- 
datory it should be followed, and it does not seem to me that its 
provisions have been repealed by implication by the general repealer 
attached to the new Practice Act. See Hotel Registry Corp. v. Staf- 
ford, 70 N. J. L. 528; Walker v. Freeholders of Essex, 82 N. J. L. 
348. However, section 68 of the District Court Act provides: ‘The 
practice of the Circuit Courts, in so far as applicable, shall apply to 
District Courts, excepting, however, in cases where there may be 
some express provision of law providing otherwise.’ The general 
practice of the District Courts, unless there is some express provision 
of law providing otherwise, would be that of the Circuit Courts, and 
they are now governed by the Practice Act of 1912. Therefore I 
have followed the Practice Act so far as could be done under this 
provision.” 





SMITH, ADMR., v. CRESCENT BELTING & PACKING CO. 


(Mercer Common Pleas, June 6, 1914). 


Employers’ Liability Act—Accident in Course of Employment—Burden of Evidence. 


Case of George W. Smith, administrator, petitioner, against The 
Crescent Belting & Packing Company, a corporation, respondent. 
Petition filed under Employers’ Liability Act of 1911. 

Mr. John H. Kafes for petitioner. 

Messrs. George W. Macpherson and I. Trumbull Wood for re- 
spondent. 

GNICHTEL, J.: This proceeding is brought by George W. 
Smith, administrator, against the Crescent Belting & Packing Com- 
pany, under the Workmen’s Compensation Act of 1911. The petition of 
the administrator was presented to this Court on December 10, 1913, 
and an answer was filed by the respondent on December 18, 1913. 
The Court fixed as the time and place for the hearing, Friday, the 
ninth day of January, 1914, at the hour of ten o’clock in the forenoon. 
The matter was adjourned from time to time, and on March 27, 1914, 
the parties appeared with their witnesses, and, after the taking of 
the testimony, it was agreed that briefs should be submitted. It was 
admitted that the respondent had actual notice of the accident. The 
following is a statement or determination of the facts, to be filed with 
the clerk of this Court, and upon which judgment is ordered to be 
entered. 

From the testimony I find the facts to be that John Alfred 
Smith, whose age at the time of his death was fourteen, worked for 
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the Crescent Belting & Packing Company at their factory in the city 
of Trenton on December 13, 1912, and had worked there for some 
seven months previous. 

The said John Alfred Smith was employed to deliver spools. 
He had a small truck which he loaded with the full spools on the 
third floor, pushed the truck to the elevator and descended to the 
second floor, the place of delivery. The truck was then re-loaded 
with empty spools, and returned by the elevator to the third floor. 

On December 13, 1912, at about a quarter of eleven, the boy 
was killed by the descending elevator. No witness saw the boy 
just before the accident, and the testimony does not throw much 
light upon the cause of his death. The Court and counsel visited 
the scene of the accident, and inspected the elevator and surrounding 
conditions. It is an ordinary freight elevator, built against the outer 
brick wall of the building. A double door covers the opening in the 
floor through which the elevator passes, and opens and closes auto- 
matically as the car moves up or down. The door is on a level with, 
and forms a part of, the floor. On each side of the elevator shaft, 
about half way between the brick wall and the front, is an upright 
post. On the left of the elevator is the wall of the office. Between 
the elevator and the office there is a narrow, vacant space, not used for 
any purpose except to furnish room for the arms of the mechanism 
which automatically open and close the double door in the floor. 
Between the upright post on the left side of the shaft and the front, 
are three guide ropes, which are used in the working of the elevator. 
As the car descends or ascends, the double door in the floor opens 
and guards the sides of the shaft, reaching about three feet above the 
floor. 

On the morning in question, the body of John Alfred Smith was 
found back of the door on the left side, in the space between the shaft 
and the wall of the office, close to the post. In some way, for some 
unknown reason, he had put his head through the ropes, and it was 
caught between the top of the door, as it was raised to permit the 
elevator to pass through, and the bottom of the car. His head was 
crushed, and his body was found lying in a heap in the space men- 
tioned, part of his head dropping on the elevator as it passed down. 

The only witness who gave any testimony bearing immediately 
upon the accident was Jacob Cossack, who was coming down on 
the elevator. He testified that Smith was caught between the door 
and the car as the elevator was moving from the third to the second 
floor. He noticed that the side of the elevator was slightly raised, and 
he looked to see the cause, and saw part of the head on the elevator 
and the body behind the door. He immediately reported the accident. 
The body of the boy was in an upright position between the office 
and the elevator door, his hands still holding the door. The witness 
did not see any truck, and in this his testimony is corroborated by a 
number of other witnesses who appeared upon the scene immediately, 
all of whom testified that there was no truck anywhere near the 
elevator. 

It also appears from the testimony that the boy, at the time of 
his death, received $4.58 per week; that he was unmarried; lived with 
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his father and mother, and gave them his money. The family con- 

sists, beside his father and mother, of three children, all younger than 
the boy, and the money of the boy was used to help support the rest 
of the family. The respondent paid the undertaker’s bill. 

Was the death of John Alfred Smith caused by an accident arising 
out of and in the course of his employment? The burden of furnishing 
the evidence rests upon the claimant. The law does not require that 
the case should be established by direct evidence; it may be done »y 
circumstantia] evidencce of such a character as would justify an in- 
ference that the injury was due to an accident arising out of and in 
the course of the employment. It must not, however, be left to specu- 
lation and conjecture. Bryant v. Fissell, 88 Atl. 458. 

There is no direct testimony to explain what happened at the time 
of, and immediately before, the acccident. The boy’s body was found 
at a place where he was not called by his employment. There was a 
rule, well known to the employes, that the elevator was not to be 
used except for freight purposes, but there is no testimony to show 
that the boy, at the time, was using, or had any intention of using, 
the elevator. The hand truck on which the boy carried the spools 
was not near the elevator; according to one witness, it was fifty ieet 
away ; another witness puts it still farther away in another part of the 
building. The boy had evidently gone into the narrow space between 
the elevator and the office for some purpose entirely unconnected 
with the truck or with his employment. This space, which, at its 
widest point, is twenty-two inches, and at its narrowest, twelve 
inches, serves no purpose connected with the duties performed by the 
boy. His mere presence there, however, was not dangerous, and 
would not have resulted in any injury. The testimony of the wit- 
nesses, and an inspection of the premises, show no reason why any 
person, attempting to start or stop the elevator, should enter the space 
where the body was found. To get in the position where he was 
struck by the car, it was necessary not only to go into this space, but 
*.» thrust his head between the ropes mentioned, and under the de- 
scending car. How he came to be in that position, or why he was 
there, are questions that are not answered by the testimony. From 
the position of the body, the boy could not help seeing the door in 
the floor open and gradually raise, indicating that the elevator was 
approaching. 

Counsel for petitioner has not advanced any theory which would 
reasonably explain the boy’s presence in the position he was in, except 
the statement that he might have been repairing the elevator or the 
door; but there is no testimony to support such a theory. Why was 
he there? Was it to ascertain whether the elevator was moving, 
and in which direction? He could have learned that by standing at 
any point in front of the elevator, or at any point in this blind space, 
and no harm would have resulted. It was not necessary, in order to 
ascertain that, or to do anything that his employment called for, or 
that had any reasonable relation to his employment, to thrust his 
head between the ropes, and over the open door, and in the path of 
the descending car. 
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The counsel] for respondent contends that, incited by some boyish 
prank, the boy was led to place himself in the dangerous position 
where he met his death; that frequently the boy would stand at the 
side of the elevator, wait for the door in the floor to open, and in a 
playful spirit throw missiles at the boys on the lower floor. Counsel 
in this way attempted to account for the boy’s position when the 
accident happened, basing it on the statement of one of the witnesses. 
It has been held that, when a workman does something entirely for- 
eign to the work which he is employed to do (playing a practical joke 
for example), whereby he is injured, the accident could be said to have 
occurred “during the course of the employment,” but could not be 
said to arise “out of the employment,” because the workman was not 
doing anything which he was employed to do when the accident hap- 
pened. It is quite evident, in this case, that the boy was not at the 
place where the accident occurred in furtherance of his employment, 
and that view is strengthened by the fact that his truck was in another 
part of the factory. 

In my opinion, the testimony has failed to establish that the death 
was caused by an accident arising out of and in the course of his em- 
ployment, and the petitioner will be dismissed, but without costs. 

Counsel also contended that the testimony does not show that 
the father and family are dependent upon the income of the boy. In 


view of my conclusion, it is not necessary to pass upon that question. 





ROUNSAVILLE v. CENTRAL R. R. CO. OF N. J. 


(Warren Common Pleas, October, 1914). 
Employers’ Liability Act—The Federal Act Superseding It— Interstate Commerce. 


Case of George A. Rounsaville, petitioner, against The Central 
Railroad Company of New Jersey, respondent. 


Miss Elinor R, Gebhardt for petitioner. 
Mr. Charles Y. Miller for respondent. 


ROSEBERRY, J.: On January 7, 1914, the petitioner, George 
A. Rounsaville, was in the employ of the defendant, the Central Rail- 
road Company of New Jersey, a corporation engaged in interstate 
commerce, and the petitioner was engaged in its employ in inter- 
state commerce, under a contract of hire made at Phillipsburg, New 
Jersey, to perform services as brakeman on the defendant’s freight 
train running from Phillipsburg, N. J., to Ashley, Pennsylvania, and 
return daily, and was so employed since 1911. On January 7, 1914, 
he received personal injuries consisting of the loss of his right arm, 
and of five toes on his right foot, at Odenweller, in the State of 
Pennsylvania. The respondent had knowledge of the accident when 
it occurred and the petitioner was earning an average weekly wage 
of $21.12. 

The petitioner was in the hospital from the 7th day of January 
to the 7th day of February, 1914, and was treated for at least three 
months after that. The toes were healed by the 20th of June, 1914, 
and the arm became healed before that time. 
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Neither the petitioner nor the respondent company had been 
guilty of any negligence, and the injury arose out of and in the course 
of petitioner’s employment. 

The respondent insists that at the time the accident from 
which petitioner sustained his injuries, occurred, both it and he were 
engaged in interstate commerce and that, therefore, the measure of 
liability is the so-called Federal Employers’ Liability Act of Congress 
of April 22, 1908, and the acts amendatory thereof, and, further, that 
even if the Federal Employers’ Liability Act does not provide the 
exclusive measure of liability, the injuries sustained by petitioner 
does not entitle him to the benefits of the New Jersey Compensation 
Act, because the accident occurred outside of the State of New Jersey. 

The petitioner’s counsel contends that in all cases where the 
injury to the employé was due to negligence of the common carrier, 
the Federal Employers’ Liability Act applying, it is paramount and 
exclusive of the New Jersey Workmen’s Compensation Act; that to 
all cases where the injury to the employé occurred out of and in the 
course of his employment, but was not caused by the negligence of 
the common carrier, the Federal Employers’ Liability Act has no 
application whatsoever, and hence cannot, under any theory of law, 
supersede the New Jersey Workmen’s Compensation Act. 

The Federal Employers’ Liability law is grounded upon some 
negligence on the part of the employer in interstate commerce. The 
law is based upon the theory that where an injury occurs partly by 
reason of the negligence of the employer and partly by reason of 
the negligence of an employé, the jury ought to determine what 
portion of the injury arises from the negligence of the plaintiff, and 
take away from the sum total of his damages allowed that part which 
can properly be apportioned to his own negligence. If the negligence 
of the employer is one per cent. and the employé’s negligence ninety- 
nine per cent., the Federal Liability Act applies, but if neither be 
guilty of any negligence in causing the injury, then it is the con- 
tention of the petitioner’s counsel that the Federal Employers’ Lia- 
bility Act does not apply, and in this case the New Jersey Compen- 
sation Act does apply. 

This case can be considered in a double aspect. First, whether 
the Federal Employers’ Liability Act is exclusive, in its nature, in 
legislating in interstate commerce; and, second, whether the New 
Jersey Workmen’s Compensation Statute will, in this case, have extra- 
territorial effect. 

The Federal Employers’ Liability Act of 1908, in its first section, 
says: “Every common carrier by railroad, while engaged in com- 
merce between any of the several states or territories, or between any 
of the states and territories, or between the District of Columbia and 
any of the states or territories, or between the District of Columbia, 
or any of the states or territories, or any foreign nation or nations, 
shall be liable in damages to any person suffering injury while he 
is employed by such carrier in such commerce.” 

This legislation is national in its character, in that it applies to 
commerce between the states, territories and District of Columbia, 
and between them and a foreign nation or nations. It applies in all 
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the territorial jurisdiction of the United States. The Court of Errors 
and Appeals of New Jersey laid down the rule of construction of 
such a statute in the case of Erie Railway Company v. The State, 
2 Vroom 531 (at page 545), as follows: 

“But it is ‘believed that since the decision of the case of Corley 
v. Board of Wardens of the Port of Philadelphia, 12 Howard 299, 
this question (interstate commerce), so far as it relates to a case 
similar to the one now before this Court, is not open to discussion. 
Formerly, it must be confessed, the matter was perplexed to a great 
degree, by much contrariety of opinion among the several members 
of the Supreme Court of the United States, but the decision referred 
to has placed the doctrine on more staple grounds. In that case it 
was resolved that, although in matters of mere local interest, such 
as a system of rules controlling pilotage in harbors, the power of 
Congress was merely concurrent with that of the States, nevertheless, 
whatever subjects of the power to regulate commerce were in their 
nature national, or admitted of only one uniform plan of regulation, 
were of such a character as to require exclusive legislation by Con- 
gress.” In speaking of the question of taxation (upon interstate com- 
merce) in that case, the Court said: “All must concede that it is 
in its nature national and not local,” and that, therefore, “the legis- 
lature of this State had not the constitutional power to lay the tax 
in question on the business of the plaintiffs in error.” 

Justice Field, in the case of Gloucester Ferry Co. v. Pennsyl- 
vania, 114 U. S. 196, said: “It needs no argument to show that the 
commerce with foreign nations and between the states, which con- 
sists in the transportation of persons and property between them, is 
a subject of national character, and requires uniformity of regulation. 
Congress alone, therefore, can deal with such transportation. Its 
non-action is a declaration that it shall remain free from burdens 
imposed by state legislation. Otherwise there would be no protection 
against conflicting regulations of different states, each legislating in 
favor of its own citizens and products and against those of other 
states. It was from apprehension of such conflicting and discriminat- 
ing state legislation and to secure uniformity of regulation that the 
power to regulate commerce with foreign nations and the states was 
vested in Congress.” 

Thornton, on the Federal Employers’ Liability and Safety Ap- 
pliance Acts, page 32, says: “It is an accepted rule that in all in- 
stances where freedom of commerce between the states is involved, 
the failure of Congress to enact a statute fitting a particular instance 
is to ‘be taken as an indication of the will of that body that such 
commerce should remain free and untrammeled; and in such instances 
attempted state legislation in such particular instances is void.” 

In the discussion of this question before the Senate of the United 
States, at the time of the enactment of the Federal Employers’ Lia- 
bility Act of 1908, Senator Bacon said: “The day it is passed every 
state law which prescribes a rule of liability for an employé engaged 
in interstate commerce is annulled, and it is the same as if it had 
been the repeal of the law of the state.” Senator Beveridge said: 

“Our power is exclusive when we act.” 
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It is now settled by several cases that the statute “was intended 
by Congress to cover the entire subject matter of the liability of 
carriers by railroad while engaged in interstate commerce to em- 
ployés, if the employé injured or killed is, at the time, engaged in 
such interstate commerce, and that it is plenary and supercedes all 
other law relating to such liability ; consequently this action, founded 
on a State statute, cannot now be maintained.” This was in the case 
of a locomotive engineer engaged at the time of his injury in moving 
interstate traffic. Dewberry v. Southern Railroad Co., 175 Fed. 307. 

This view has been held in ~ v. Southern Ry, Co., 178 Fed. 
380; Bottoms v. St. Louis and F. R. Co., 179 Fed. 318; Zikas v. 
Oregon R. & N. Co., 179 Fed. 893; F ithian v. St. Louis & S. F. Ry. Co., 
188 Fed. 842; The Passaic, 190 Fed. 644. 

Justice Field, in the case of Nashville C. & St. L. Ry. Co., 128 
U. S. 96, says: “It is conceded that the power of Congress to regulate 
interstate commerce is plenary; that, as incident to it, Congress may 
legislate as to the qualification and liabilities of employés and others 
on railway trains engaged in that commerce; and that such legislation 
will supercede any state action on that subject.” 

The Congress having legislated upon this phase of interstate com- 
merce, such legislation is exclusive, and its non-action, in cases of 
accident without negligence, is a declaration that it shall remain free 
from state legislation. 

In the second place, petitioner’s counsel relies upon the New 
Jersey case of Deeny v. Wright & Cobb Lighterage Co., 36 N. J. 
L. J. 121, and one or two other cases which follow it, in support of 
the proposition that this action can be maintained upon the New 
Jersey Liability Act of 1911, and its supplements. The counsel of 
petitioner says: “We believe that our Courts of law will hold rather 
that the state law is superseded only in so far as the two laws 
actually conflict in their operation.” The case referred to lays down 
the doctrine that the New Jersey statute can have no extra-territorial 
effect, “but it can require a contract to be made by two parties to a 
hiring that the contract shall have an extra-territorial effect. ‘The 
contract is binding on the employé himself and upon the employer, 
and it is conclusively presumed that the parties have accepted the 
provisions of section II, and have agreed to be bound thereby.” 

“It would seem that the reasonable construction of the statute is 
that it writes into the contract of employment certain additional 
terms. The cause of action of petitioner is ex contractu. The lex 
loci contractus governs the construction of the contract and deter- 

mines the legal obligations arising under it.” 

The initial section of the compensation part of the law says: 

“when employer and employé shall, by agreement, either 
express or implied, as hereinafter provided, accept the provisions of 
section II of this Act.” 

The petitioner’s counsel concedes that the New Jersey Work- 
men’s Compensation Law, in so far as it conflicts with the Federal 
Employers’ Liability Acts, is superceded; therefore, so far as the 
negligence of the employer is involved, Section II of the New Jersey 
Act is suspended. The contract part of the statute entering into the 
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contract of hiring, express or implied, embraces all of Section II, 

not a part but the whole. It says: . . . . “shall, by agreement, 

oe express or implied, accept the provisions of Section II of this 
ct.” 

There cannot be a statutory contract which fixes the liability of 
parties unless the statutory requirements are accepted and legally 
enforceable in all its parts. Otherwise that mutuality or agreement 
of minds, so essential in all valid contracts, would be lacking. It, 
therefore, results in the conclusion that the doctrine of contract can- 
not be invoked to a part of Section IT, 

Prima facie all laws are co-extensive, and only co-extensive with 
the political jurisdiction of the law-making power. The contractual 
relation between employer and employé, which governs an injury 
suffered while the employé is out of the State of New Jersey, has no 
application in this case. The petitioner, therefore, is without remedy 
under the Employers’ Liability Act of New Jersey. The petition is 
dismissed. 





RABE v. WENDT ET AL. 


(N. J. Court of Chancery, July, 1914), 
Foreclosure—Contract Between Husband and Wife—Service Rendered Wife to Husband. 


Case of Rudolph F. Rabe, complainant, against Herman M. 
Wendt, et al., defendants. On bill to foreclose. 
Mr. Adolph C. Carstens for Second National Bank. 
Mr. Frederick Eberhard for complainant. 
Mr. Edward Stover for defendants. 


MEMORANDUM. 


CHARLES J. ROE, ADVISORY MASTER: The suit is for 
foreclosure. The complainant’s mortgage of eight thousand dollars 
with interest from December 2, 1913, as stated in the bill was admitted 
and proved. The complainant is entitled to a decree for that amount. 

The complainant’s bill sets forth a mortgage made to his wife 
through a third party and dated April 13, 1912, for the principal 
sum of five thousand five hundred and ninety-two dollars; secondly, 
a judgment recovered on April 17, 1912, against Wendt by the Second 
National Bank of Hoboken, which it was admitted was paid; thirdly, 
a judgment recovered by Granelli January 17, 1913, which is unpaid; 
and also a judgment recovered on August 7, 1908, by Martin Cook, 
against Wendt for twenty dollars and thirty cents which was unpaid, 
and a judgment entered on February 24, 1913, by the Second National 
Bank of Hoboken, for the sum of seven thousand seven hundred and 
fourteen dollars and seventy-seven cents, besides two other judg- 
ments taken by the Barlow Foundry Company. A cross bill was 
filed by the defendant, the Second Naiional Bank of Hoboken, setting 
forth their judgment of seven thousand seven hundred and fourteen 
dollars and seventy-seven cents and attacking the mortgage of five 
thousand five hundred and ninety-two dollars, held by Emma Wendt, 
wife of Herman M. Wendt, on the ground that the same was fraudu- 
lent. This cross bill is at issue. 
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On the questions raised in this cross bill it is proven that Herman 
Wendt was indebted to the Second National Bank of Hoboken, upon 
the note upon which the judgment of that bank was founded, and that 
being so indebted he gave the mortgage that it attacked to his wife. 
The consideration of that mortgage is proved to have been the sum 
of one thousand dollars loaned by the wife to the husband, and the 
further sum of four thousand nine hundred and ninety-two dollars 
made up for services rendered by the wife in her duties for the hus- 
band and family for sixteen years, or eight hundred and thirty-two 
weeks, at six dollars a week, which the husband said he agreed to pay 
to his wife. 

The item of one thousand dollars is proved to have been money 
loaned, the other items being for the wife’s service from the narrow 
circle of her family. This part of the charge cannot be sustained as 
a valuable consideration. 

This contract between the husband and wife is absolutely void 
at common law, her services having belonged to the husband. 

It has been held in this State (Cranmer v. Redford, 17 N. J. Eq. 
367), that whatever services the wife renders in her home for her 
husband cannot be for her sole, separate account; they are rendered 
in discharge of a duty that she owes him for his family and in dis- 
charge of a duty which he owes to his household. 

Such claims are against public policy; they would operate dis- 
astrously upon domestic life and degrade the wife into the character 
of a menial servant, and in the end absorb her husband’s property 
as against his creditors upon the payment for services rendered under 
such secret forms of contract. See case of Coleman v. Burr, 93 N. 
Y. 1%; also Michigan Trust Co. v. Chapin, 106 Mich. 384. 

I am, therefore, of the opinion that that much of the mortgage 
fails, but that the mortgage is good for the one thousand dollars in 
money advanced to the wife from the husband, together with the in- 
terest from the date of the mortgage. 

I will advise a decree ordering a sale of the mortgaged premises 
to satisfy and pay the complainant’s claim; secondly, for the claim of 
Cook for his judgment; thirdly, in order of priority, for the mortgage 
given to Mrs. Wendt; fourthly, in order of priority, the judgment of 
Granelli; and, fifthly, in order of priority, the judgment of the Second 
National Bank of Hoboken. 





SMITH v. WAHL ET UX. 
(Atlantic County Circuit Court, September, 1914). 
Breach of Covenant of Warranty of Title—Bankruptey— Measure of Damages. 
Case of Harper B. Smith against Charles F. Wahl et ux. 
Messrs. Chandler & Robertson for plaintiff. 
Messrs. Godfrey & Godfrey for defendants. 


CARROW, J.: This case is before me upon agreed facts without 
a jury. The action is for damages arising upon a breach of a covenant 
of general warranty of title to land in Atlantic City. These are the 
facts: 
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Plaintiff, on February 25th, 1902, purchased certain land of the 
defendant for $1,100 cash and the assumption of a $1,400 mortgage 
that was then outstanding against the property, having been created 
by one of the defendant’s predecessors in title. The deed of convey- 
ance between plaintiff and defendant contained full covenants of 
general warranty, wherein defendant covenanted against himself, his 
heirs, executors and administrators, that the title was free and clear 
of encumbrances, except the said $1,400 mortagage ; but when this con- 
veyance was made there was an outstanding mortgage of $854 under 
date of May 17th, 1893, with accrued interest, which mortgage lien 
had been created by one of defendant’s predecessors in title. This 
mortgage was foreclosed in 1912, so that the land in question was 
sold under an execution for about $2,000, which amount represented 
principal, interest and costs, and plaintiff was consequently lawfully 
evicted. It appears, however, that plaintiff had the use and occupa- 
tion of the land between February 25th, 1902, the date of the pur- 
chase, and December 17th, 1910, when he was adjudicated a bankrupt, 
and W. Frank Sooy was made trustee of his estate. The foreclosure 
suit was begun in November, 1910, and was, therefore, pending before 
plaintiff was adjudicated a bankrupt. Moreover, plaintiff himself 
caused the land to become further encumbered on his own account 
with a $600 mortgage and judgments for $1,277.27. 

Plaintiff, on March 20th, 1911, was discharged in bankruptcy, and 
on March 25th, 1911, the trustee in bankruptcy, realizing that the 
encumbrances were more than the property was worth, filed a dis- 
claimer for this land, and an order was thereupon made by the referee 
in bankruptcy rejecting it; but the trustee did not disclaim any right 
of action arising from a breach of the covenant of warranty. The 
trustee was discharged on the same day he filed said disclaimer. 

In view of these facts plaintiff contends that, a breach of the 
covenant of warranty being shown, he is now entitled to recover 
from the defendant the consideration price which he gave for the 
land, together with interest for six years, that being the measure of 
damages. Stewart v. Drake, 9 N. J. L. 139. 

Defendant, on the other hand, contends that plaintiff’s action is 
barred upon the theory that, whatever right of action he had became 
vested in the trustee of his estate in bankruptcy. But I am unable 
to agree with this contention, because under the peculiar circum- 
stances of this case the land, by operation of law, belongs to the 
plaintiff, together with the covenant of warranty. The trustee in 
bankruptcy could not disclaim the land and thereby revest plaintiff 
with the title (Session v. Romadka, 145 U. S. 29; Collier on Bank- 
ruptcy, 9th Ed., 1028), and at the same time retain a right of action 
growing out of a breach of a covenant running with the land. Be- 
sides, defendant is in no position to make this defense. Session v. 
Romadka, 145 U. S. 29. 

Defendant further contends that, even if plaintiff has a right of 
action, the benefits which he derived from the land should go to 
reduce the damages. If this were a suit for a breach of the covenant 
against incumbrances there might be something in this contention, 
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but the action is based upon a breach of the covenant of warranty 
and the measure of damages in such a case is arbitrary. 

The covenantee having lost the land, he is now entitled to recover 
from the covenantor the $1,100 consideration price, together with 


Six years’ interest. 
Let judgment be entered for the plaintiff. 





HIGINSON v- SANDS. 


(Bergen Third Judicial District Court, September, 1916). 
District Court—Entry of Judgment by Default—Opening of Judgment After Thirty Days. 

Case of Garret J. Higinson, plaintiff, against Clara L. Sands, de- 
fendant. On contract. 

This suit was brought by the plaintiff against the defendant; in 
the summons the demand stated was for $150; the return day was 
January 20, 1914. Defendant did not appear on the return day in 
open court, and the case was adjourned upon the application of the 
attorney of the plaintiff. Upon said adjourned day, the defendant 
not appearing, upon the application of the attorney of the plaintiff, 
and by virtue of the authority of the Act of 1913, the Court entered 
a non-appearance for the defendant. Afterwards, on the 26th day 
of February, 1914, judgment by default upon an affidavit was entered 
by the clerk in favor of the plaintiff and against the defendant in the 
sum of $226.82 damages and $14.94 costs of suit. Afterwards on the 
25th day of June, a rule to show cause was made by the Court why 
said judgment rendered should not be opened and set aside, and a 
new trial granted. Evidence was taken and the matter has been 
argued by counsel and briefs have been submitted. 


STAGG, J.: It clearly appears to the Court that the defendant has 
shown a meritorious defense, which she should have a right to present 
as a defense as against the plaintiff’s claim upon a trial before the 
Court. 

The District Court Act provides that in every case tried in any of 
said courts the Judge may, if he sees fit, order a new trial to be had, 
upon such terms as he shall think reasonable, and in the meantime 
stay proceedings, provided that application for such new trial, except 
where the said application is based upon newly discovered evidence, 
shall be made within thirty days after judgment. 

If it can be said that a trial has occurred before the Court in this 
matter, then the rule must be dismissed, because more than thirty 
days has elapsed between the time of the entry of the judgment and 
the application for a new trial, the application not being based upon 
newly discovered evidence. 73 New Jersey Law, 103; 81 New Jersey 
Law, 343. 

A trial, in my judgment, is the hearing of the cause, either by oral 
or documentary evidence produced before the Court, or by affidavit 
produced before the Court when that is permitted, either in the 
presence or absence of the defendant. In this case there was no trial, 
simply a non-appearance entered, and the judgment was entered by 
default by the clerk, and was entered for a much larger amount than 
the amount demanded in the summons. 
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The rule laid down by the Supreme Court in 2 Dutcher in Coyle 

v. Coyle, 132, is as follows: 
_ “If the state of demand filed is for more than the amount claimed 
in the summons, the variance is fatal, if objected to on the trial; or 
if the defendant does not appear, and the plaintiff gets a judgment, 
this Court will reverse the judgment on certiorari.” 

This principle laid down by the Supreme Court clearly indicates 
that this judgment, having been entered for nearly a hundred dollars 
more than the amount demanded in the summons and the defendant 
not appearing, cannot stand. The judgment is, therefore, set aside, 
for the reason that said judgment was entered by default under the 
statute for a larger amount than that stated in the summons. 

The question remaining is, can the Court order a trial not- 
withstanding the limitation of thirty days mentioned in the statute? 
This judgment having been illegally entered by default, and there 
having been no trial before the Court, I hold, as a matter of law, that 
the Court has power to order a trial, and such is the order. 

The case will, therefore, be placed in the list for trial, upon the 
— giving notice as provided for in cases that are marked not 
moved. 





IN RE KOEWING. 


(State Board of Equalization of Taxes, June, 1914). 
Deduction of Debt Due National Bank in Another Tazing District. 


In the matter of the application of Jessie E. Koewing for the 


reduction of the tax assessment for the year 1913 on personal property 
situate in the Town of West Orange, county of Essex and State of 
New Jersey. 


Messrs. Howe & Davis for petitioner. 
Mr. William A. Calhoun for respondent. 


THE BOARD (Memorandum by Mr. Jess): The question to 
be discussed on this appeal is whether a deduction of a debt of nine 
thousand dollars should have been allowed the appellant from the 
valuation of her personal property. The facts, about which there is 
no dispute, are as follows: 

The appellant is, and was at the time of the assessment com- 
plained of, a resident of West Orange, in Essex County. An as- 
sessment of $6,000 was levied upon her personal property for the 
year 1913. She claimed, in the manner prescribed by statute, the 
deduction of a debt of $9,000. This debt was in the form of a note 
dated April 14, 1913, payable three months after date, to the order 
of the maker, at the Second National Bank of Orange. This note 
was a renewal of a note for $10,000 made in January, 1913. 

Section 13 of the General Tax Act reads as follows: 

“After making the valuation of the personal property for which 
any person shall be assessed, the assessor may deduct from such 
valuation all debts bona fide due and owing from such person to 
creditors residing in the State, but no such deduction shall be made 
unless the debtor shall make claim therefor in writing under oath and 
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therein set forth the debts owing by him, when incurred, to whom 
owing and where the creditor resides, and also the total amount of 
personal property of the claimant, including debts owing to him 
from solvent debtors, and also that no part of such debt was. incurred 
for the purpose of reducing the taxes of the claimant, and that the 
stated value of the personal property of such claimant includes not 
only that to which he holds title or possession, but also that to which 
any other person holds title or possession for such claimant, whether 
in trust or not.” 

All the requirements of this section were complied with by the 
appellant. The refusal of the assessor to allow the deduction claimed 
appears to have been based upon the assumption that, as the debt 
was due a creditor in another taxing district, and that creditor a 
National Bank, there would be no way of collecting the tax. It is 
quite true that there would be no method of reaching this note as a 
specific piece of property in the hands of the bank, but, as a matter 
of fact, the note would be included in the bank’s gross assets and, 
therefore, would not escape taxation. Fidelity Trust Co. v. Board 
of Equalization of Taxes, 71 Atl. 61. The fact that all the taxable 
value of the bank’s property might be largely or altogether offset by 
the amount of its non-taxable securities, cannot operate to estop the 
maker of the note from claiming and securing the deduction allowed 
by the statute. 

Even assuming, however, that the theory of the taxing district 
is well founded, we can find no warrant in the Tax Act for refusing 
to allow a deduction for the debt, when the claim therefor is made 
in due time and in strict accordance with the statutory requirements. 

It is, perhaps, pertinent to point out that, in disposine of this ap- 
peal, no consideration is given io Chapter 191 of the Laws of 1914, as 
the assessment here under review is for the year 1913, and the supple- 
ment referred to has no application to this case 

The assessment brought up by this appeal should be cancelled. 





IN RE ESTATE OF McGILL. 


(State Board of Equalization of Taxes, August, 1914). 
Assessment Against Wrong ae Personal Property Not Within Taxing 
trict, 

In the matter of the application of Estate of John D. McGill for 
the reduction of the tax assessment for the year 1913, on property 
situate in the city of Jersey City, county of Hudson and State of 
New Jersey. 


Messrs. Fisk & Fisk and Mr. J. W. Rufus Besson for petitioner. 
Mr. John Bentley for respondent. 


THE BOARD (Memorandum by Mr. Jess): This appeal comes 
before the Board upon the following agreed state of facts: 

“1. John D. McGill died in November, 1912, a resident of Jersey 
City, New Jersey, leaving a will and codicil probated before the 
surrogate of Hudson county in December, 1912, and appointing The 
Trust Company of New Jersey, a corporation of this State, executor 
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cand trustee thereunder. The Trust Company qualified under the will, 
and has since been acting ‘as executor and trustee. 

“2. Under the will ‘and codicil, after the payment of debts and 
certain specific legacies, the testator gave his residuary estate to his 
executor in trust, to manage and receive and pay over the income 
during life to certain beneficiaries still living, the two principal ones 
being the testator’s children, Eleanor McGill and Alexander T. Mc- 
Gill, both of whom were residents of Jersey City on May 20, 1913. 

“3. The personal estate of the testator mainly consisted, at his 
death, of intangible personal property represented by corporate bonds 
and stocks and bonds secured by mortgages on real estate, and the 
trust estate has continued so invested since his decease. 

“4. In December, 1912, The Trust Company of New Jersey, in its 
capacity as executor and trustee, took possession of the papers repre- 
senting the intangible assets of the estate and placed them in a safe 
deposit box in its banking house, No. 12-14 Hudson street, Hoboken, 
N. J., where they have since remained. On May 20, 1913, and prior 
thereto, said banking house was the principal and only place of busi- 
ness of The Trust Company, and the only place where it was 
authorized by the Commissioner of Banking and Insurance of the 
State to have an office and transact business. 

“5. For the year 1913, the taxing authorities of Jersey City levied 
personal tax against the ‘Estate of John D. McGill, 16 Gifford avenue’ 
(the former place of residence of the testator) on an assessed valua- 
tion of three hundred and twenty-five thousand dollars, against 
which the present appeal is taken, no assessment having been levied 
thereon in said Hoboken. 

“6. It is further stipulated that, in case it be decided that the 
intangible personal estate is subject to tax in Jersey City, the question 
of the amount thereof and the non-taxability of the securities be re- 
served for further hearing and determination.” 

The first objection urged against the assessment is that it is made 
against the Estate of John D. McGill, and not against the executor or 
trustee. This objection is well founded. Section 11 of the General 
Tax Act provides that “personal property in the possession or under 
the control of any person as trustee, guardian, executor or adminis- 
trator shall be assessed in his name as such, separate from his indi- 
vidual assessment, or in the name of any one of several joint trustees, 
guardians, executors or administrators, if the one of them having 
actual control or possession cannot be ascertained by the assessor.” 

If this were the only defect in the assessment it might be cured 
in the exercise of the power given this Board in Section 6 of the Act 
creating it, to correct misnomers and other errors in assessments on 
notice to the parties concerned. The second objection to the assess- 
ment, however, is more serious. This is based upon the fact that the 
assessment seeks to reach, for the benefit of Jersey City, personal 
property not within the jurisdiction of that taxing district. Section 
11 of the Tax Act, before cited, also provides that “the tax on all 
tangible personal property in the State . . . shall be assessed 
in and for the taxing district where such property is found; the tax 
on other personal property . . . shall be assessed on each in- 
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habitant in the taxing district where he resides on the 20th day of 
May in each year.” 

Similar provisions in the Tax Acts of 1846 and 1866, have been 
construed by the Supreme Court in the cases of Endicott v. Corson, 
50 N. J. L. 381; State, Wyckoff, pros. v. Jones, 39 N. J. L. 650; State, 
Ely, pros. v. Collector of Holmdel Twsp., 39 N. J. L. 79. 

The property involved in this appeal consists mainly of intangible 
personal property, the legal title to which is in The Trust Company 
of New Jersey, a corporation having its principal and only place of 
business in the city of Hoboken. The property, therefore, if taxable 
at all on May 20, 1913, was taxable only in that taxing district. 

The facts upon which this appeal was submitted do not enable 
us to pass upon the question as to the taxability and value of the 
property affected. If the property is subject to taxation, we are 
of the opinion that an assessment for the year 1913 may still be levied 
in the taxing district of Hoboken. We will, therefore, withhold final 
judgment until further evidence is presented to the Board as to the 
nature and value of the property involved. Such evidence may, if 
the petitioner desires, be submitted in the form of a stipulation to 
which the taxing authorities of the city of Hoboken should be made a 
party. 

A copy of this memorandum will be certified to the assessors of 
that taxing district. 





IN RE UNION TERMINAL COLD STORAGE CoO. 


(State Board of Equalization of Taxes, August, 1914). 
Taz on Personal Property in Jersey City—Goods in Storage—Assessment Against 
Wrong Party. 

In the matter of the application of Union Terminal Cold Storage 
Company for the reduction, cancellation and discharge of a tax assess- 
ment for the year 1913, om personal property said to be situate in 
Jersey City, county of Hudson and state of New Jersey. 


Messrs. Roe, Runyon & Autenreith for petitioner. 
Mr. John Bentley for respondent. 


THE BOARD (Memorandum by Mr. Jess): The first question 
to be decided on this appeal is, whether the personal property in 
question was taxable within the taxing district of Jersey City at 
the time of the assessment complained of. 

Section 2, Article 1 of the General Tax Act provides that “All 
property, real and personal, within the jurisdiction of this State, not 
expressly exempted by this Act, or excluded from its operation, shall 
be subject to annual taxation at its true value.” 

Section 11 of the Tax Act provides that “The tax on all tangible 
personal property in the State and on all taxable personal property 
of non-residents of this State shall be assessed in and for the taxing 
district where such property is found.” 

The property involved in this appeal was within the jurisdiction 
of the State at the time of assessment; is not expressly exempted by 
the Tax Act or excluded from its operation ; and was tangible personal 
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property found in the taxing district of Jersey City. The fact that 
the property was goods in storage does not relieve them of the tax 
burden. These goods had acquired a situs in New Jersey and became 
subject to local taxation. Lehigh & Wilkes-Barre Coal Co. v. Bor- 
ough of Junction et al., 68 Atl. 806; John Hancock Ice Company v. 
Joseph E. Rose, Collector of Andover, 36 Vroom 86. 

The remaining question to be passed upon is whether the property 
was properly assessed against the petitioner. Evidently this was an 
error. It was not such an error, however, as will invalidate the 
assessment. Section 30 of the Tax Act provides that “no assessment 
of real or personal property shall be considered invalid because listed 
or assessed in the name of one not the owner thereof.” 

The assessment, therefore, should not be cancelled, but the peti- 
tioner may amend its petition and put in evidence as to the owners 
of the property, whereupon, after proper notice to the parties con- 
cerned, the assessment will be corrected in accordance with the facts. 





IN RE WASHINGTON CAMP NO. 23, P. O. S. OF A. 


(State Board of Equalization of Taxes, July, 1914). 
Fraternal Benevolent Society Not Entitled to Exemption from Tazes. 


In the matter of the application of Washington Camp No. 23, of 
the State of New Jersey, Patriotic Order Sons of America, for the re- 
duction of the tax assessment for the year 1913, on property situate 
in the township of Palmyra, county of Burlington and State of New 


Jersey. 
Mr. John G. Horner for petitioner. 


Mr. Arnold J. Bechenbach for respondent. 


THE BOARD (Memorandum by Mr. Jess): The agreed state of 
facts upon which the question involved in this appeal was submitted 
to the Board for decision is as follows: 

“The appellant is a fraternal benevolent society and is a local or 
subordinate branch of the State Camp of New Jersey Patriotic Order 
Sons of America, which State Camp is in turn subordinate to the 
National Camp Patriotic Order Sons of America. The National and 
State Camps exercise general supervision over the subordinations, or 
local Camps, as to ritualistic proceedings, etc., but have no say with 
respect to their business dealings, finances or property. The appel- 
lant is incorporated under the Act for incorporating not for pecuniary 

rofit. 

' “The property in question consists of a three-story brick building, 
with furniture and fixtures. The first floor is rented out as stores; 
the second floor contains an Assembly Hall used by the appellant for 
public meeting purposes, and is occasionally rented out to other 
parties; the third floor contains the lodge room in which the secret 
sessions of the appellant are held, and is also rented out for other 
lodge meetings. 

“The funds of the Society are used exclusively for the payment 
of sick benefits to members, and upon death of members, payment to 
their wives or dependents. The hall, or property in question, was 
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purchased from the funds of the Society. The appellant gets its 
funds by weekly dues from the members. The property is wholly 
controlled by the appellant. All of the proceeds from the hall, by 
way of rental from outside parties, goes into the treasury of the ap- 
pellant, which funds are used for sick and death benefits. Aside from 
the sick and death benefits paid to members, their wives and de- 
pendents, there is no financial profit to the members. The appellant 
conducts no business for a profit. The appellant, in addition to its 
obligations to the members by way of sick and death benefits, from 
time to time dispenses charity among the families of deceased mem- 
bers who are in distress.” 

In view of the conclusion reached by this Board in Mt. Holly 
Lodge No. 848, B. P. O. E. v. Northampton township, as to the intent 
and scope of Chapter 278, Laws of 1913, which is the Act relied upon 
by the appellant, we find that the property here involved is not 
entitled to the exemption claimed. The action of the Burlington 
County Board of Taxation in sustaining the assessment therefore is 
affirmed, and the appeal dismissed. 





IN RE MASONIC ASSOCIATION OF PASSAIC. 


(State Board of Equalization of Taxes, July, 1914). 
Masonic Fraternity Building Not Exempt from Taxation. 


In the matter of the application of the Masonic Association of 
Passaic, New Jersey, for the setting aside of the tax assessment for 
the year 1913, on property situate in the city of Passaic, county of 
Passaic and State of New Jersey. 

Mr. Edward T. Moore for petitioner. 

Mr. Albert O. Miller for respondent. 

THE BOARD (Memorandum by Mr. Jess): This is an appeal 
from the action of the Passaic County Board of Taxation in affirming 
an assessment upon the property of the appellant. This property is 
claimed to be exempt from taxation under the provisions of Chapter 
278 of the Laws of 1913, which amends Section 3, Subdivision 4, of the 
General Tax Act of 1903. 

The building in question is owned by an association of members 
of the Masonic fraternity, incorporated under the act to incorporate 
associations not for pecuniary profit. The object of the association 
as set forth in its charter is to “establish and maintain a building for 
the use, benefit and occupancy of the several orders of Masonry, 
situate within the Masonic jurisdiction of Passaic, N. J., and for 
sociability among its members, and for recreative and intellectual 
purposes.” The association is empowered by its certificate of in- 
corporation to “take and hold by lease, gift, purchase, grant, devise 
or bequest, any property, real or personal, for the objects of the cor- 
poration, borrow money for the purposes of the corporation and issue 
bonds therefor, and to secure the same by mortgage.” 

The petitioner is not within the scope of the exempting provisions 
of the Tax Act as construed by this Board in the case of Mt. Holly 
Lodge No. 848, B. P. O. E. v. Northampton township. We are 
therefore obliged to dismiss the appeal and affirm the assessment. 





IN RE 8T. JOSEPH’s CHURCH. 


(State Board of Equalization of Taxes, June, 1914). 
General Tax Act--Charitable Purposes— Rule As to Exemption. 


In the matter of the application of St. Joseph’s Church for the re- 
duction of the tax assessment for the year 1913, on property situate 
in the town of West Hoboken, county of Hudson and State of New 
Jersey. 

Mr. Norbert Rieman for petitioner. 

Mr. George J. McEwan for respondent. 


THE BOARD (Memorandum by Mr. Jess): This matter comes 
before the Board upon the following stipulation of facts: 

“This is an appeal from a decision of the County Board of As- 
sessors of the county of Hudson, affirming, without prejudice, a tax 
levied by the Board of Assessors of the town of West Hoboken on 
property known as Lot Fourteen (14), Block Seventy (70), on the 
Official Assessment Map of the town of West Hoboken, situate on 
the northwest corner of Traphagen street and Central avenue, West 
Hoboken. 

“This property is owned by the St. Joseph’s Roman Catholic 
Church and School. The school is a free school and is not conducted 
for profit. The property in question is situated directly across the 
street from the church and school, and is used exclusively for a play- 
ground and assembling place for the children of the school. Sur- 
rounding the land is a fence, which is necessary for the proper enjoy- 
ment of the land. The outside of the fence facing the streets is used 
as a billboard and an income is derived from its use. This income is 
used by the church and school for its charitable purposes. 

“This land was assessed for $3,800 in 1913, and a tax of $64.03 
was levied against it. 

“The church: and school contend that this land is absolutely 
necessary for the fair use and enjoyment of the school.” 

The land in question is not exempt from taxation. Section 4 of 
the General Tax Act in no case exempts land from taxation, except 
as it may be the situs of and necessary to the fair use and enjoyment 
of buildings whose devotion to certain designated purposes entitles 
them to exemption. The use of a building is the test for exemption, 
and when that test has been met, the exemption of the land whereon 
the building is situate, and which may be necessary to its fair use 
and enjoyment, automatically follows. 

A somewhat similar question to that raised on this appeal was 
disposed of by the Supreme Court in Trustees of Stevens’ Institute of 
Technology v. Bowes, Collector of Taxes, et al., 73 Atl. 38. In that 
case Mr. Justice Parker, speaking for the Court, said: “The exemption 
conferred is of land both necessary to the fair use and enjoyment of 
the buildings, and ‘whereon the same are situated.’ It cannot be said 
that the buildings on the main block are ‘situated’ on land in another 
block, which was acquired long after they were erected; nor do we 
think that the general athletic needs of students at an institution of 
learning make a neighboring athletic field necessary to the fair use 
and enjoyment of the buildings.” 
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The land affected by the assessment under review has no build- 
ing situated upon it, and is separated by a street from the school, 
whose students use it as a play-ground. It fails, therefore, to meet 
the requirements of the statute for exemption and the assessment 
must be affirmed. 





IN RE LONG DOCK COMPANY. 


(State Board of Equalization of Taxes, June, 1914), 
Assessment on Increased Pier Line—Land Under Water Subject to Taxation— Valuation 
Reduced. 

In the matter of the application of the Long Dock Company, a 
corporation, for the cancellation of the tax assessment for the year 
1913, on property situate in the city of Jersey City, county of Hudson 
and State of New Jersey. 

Messrs. Collins & Corbin for petitioner. 

Mr. John Bentley for respondent. 

THE BOARD (Memorandum by Mr. Jess): This is an appeal 
from an assessment levied by Jersey City upon a lot described as 
“Block 16, Lot New B-1, excess land increased pier line, order Secre- 
tary of War, May 1913, 40,500 square feet, at a valuation of $50,600.” 
The land in question lies under the waters of the Hudson River, and 
is between the old pier line and the new pier line as established in 
March, 1913. The right to the use and enjoyment of this land is 
derived from an Act of the Legislature (P. L. 1856, p. 67). Section 
7 of that Act gives to the Long Dock Company the right to improve 
all lands, and lands lying under water that shall be purchased or held 
by them, and the right to fill up, occupy, possess and enjoy “as their 
own property all lands covered with water which they may hold or 
purchase, or which may lie in front of lands along any shore which 
they may hold or purchase, and may build, enlarge and improve on 
such lands any dock, wharf, pier, bulk-head, slip, or other structure 
which they may deem necessary for commercial or other purposes.” 

The effect of this Act is to vest a title in fee in the appellant 
company. Fitzgerald v. Faunce, 17 Vr. 536. The company not only 
has the right to build out to the new pier line, but it actually owns 
the land under water between the old pier line and the new pier line. 
This ownership is subject only to the superior right of the Federal 
Government to change harbor lines, and enforce such measures and 
regulations as may be essential to the preservation and protection of 
the harbor. 

As the appellant company has title to the land in question, that 
land, for the purpose of assessment, should ‘be included with the land 
back of the exterior line for solid filling in a single description, or 
separately assessed by a distinct description. Jersey City v. State 
Board of Assessors, et al, 73 N. J. L. 164. There was, therefore, no 
error in the method of assessment adopted by the taxing district. 

It is conceded however, that the area of the land in question is 
.604 of an acre, and not 40,500 square feet, as described in the assess- 
ment. The valuation should, therefore, be reduced from $50,600 
to $32,983. 





IN RE MT. HOLLY LODGE NO, 848, B. P. O. E. 


IN RE MT. HOLLY LODGE No. 848, B. P. O. E. 


(State Board of Equalization of Taxes, July, 1914). 
Usage of Building Essential Test for Exemption. 
In the matter of the application of Mount Holly Lodge No. 848, 
Benevolent and Protective Order of Elks for the reduction of the 


tax assessment for the year 1913 on property situate in the township 
of Northampton, county of Burlington and State of New Jersey. 


Hon. John G. Horner ior petitioner. 
Mr. V. C. Palmer for respondent. 


THE BOARD (Memorandum by Mr. Jess): ‘The facts agreed 
upon in this case are as follows: 

“The appellant is a regularly organized incorporated subordinate 
branch of the order known as the ‘Benevolent and Protective Order of 
Elks.’ At Mount Holly, Northampton township, county of Burling- 
ton, New Jersey, it owns a property comprising the following: 

“(a) The Elks’ Home, consisting of a two and one-half story 
brick dwelling, together with household furnishings, which is wholly 
controlled by appellant and is used by the members of appellant lodge 
and an occasional visiting member of the order; the same is supported 
and maintained by the dues of the members of the lodge; 

“(b) An office building and lot whereon the same stands, which 
office building is rented for law offices; 

“(c) A stable and lot in the rear, which is rented. 

“That the property was assessed as a whole, land $7,000.00, per- 
sonal property $500.00. 

“The appellant is perfectly willing to pay taxes as against 
premises b and c; that the fair value, in accordance with the assess- 
ment, of the three parts of this property, would be (a) $5,700.00; 
(b) $1,400.00; (c) $400.00. 

“That the general objects of the Benevolent and Protective Order 
of Elks, as stated in the constitution, are: To inculcate the principles 
of charity, justice, brotherly love and fidelity ; to promote the welfare 
and enhance the happiness of its members; to quicken the spirit of 
American patriotism; to cultivate good fellowship; and to perpetuate 
itself as a fraternal organization. 

“That the objects of Mount Holly Lodge, in addition to and 
supplementing the foregoing, as expressed in the certificate of in- 
corporation, briefly, are: To aid and protect its members and their 
families; to practice charity towards all mankind, and to promote 
friendship and social intercourse among its members. 

“That the lodge pays no direct sick or death benefits to its mem- 
bers; that the lodge dispenses charity to its members and their 
families and dependents whenever needed, and also charity in helping 
poor, sick and distressed persons, from time to time, in Mount Holly 
and vicinity. The lodge also has, on different occasions, looked after 
and aided neglected or wayward children (not children of members), 
to the end that these children became regular attendants at school and 
religious worship, and started them to become good citizens; in a 
word, aided in the ‘Big Brother Movement.’ 
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“That the said Elks Home or Club is used exclusively for the 
social intercourse of its members, and is furnished with reading and 
writing rooms, pool and billiard rooms, dining room and kitchen ; that 
liquor is there sold to members under a license duly granted by the 
Court of Common Pleas of the county of Burlington. 

“That in addition to the every-day use of said club by its members 
for social purposes, the club occasionally holds what are known as 
‘Social Sessions,’ which consist of entertainments and refreshments 
furnished to the members and their wives.’ 

The question to be decided is whether certain property of the ap- 
pellant is exempt from taxation by virtue of Section 3, Subdivision 4, 
of the General Tax Act, as amended by Chapter 278, Laws of 1913. 
This section exempts, inter alia, “All buildings actually used for col- 
leges, schools, academies, seminaries, associations and corporations 
organized exclusively for the moral and mental improvement of men 
or women, or for religious, charitable, benevolent or hospital purposes, 
or for one or more such purposes, not conducted for profit; * * * 
the land whereon the same are situated necessary to the fair use and 
enjoyment thereof, not exceeding five acres in extent for each; the 
furniture thereof and personal property used therein, and the en- 
dowment or fund held exclusively for the charitable, benevolent or 
religious purposes of the corporation owning such building.” 

The appellant claims that its property is within the purview of 
the provisions of the statute we have quoted. The amendment thus 
relied on strikes out the words “and exclusively” between “actually” 
and “used,” and inserts the words “associations and corporations or- 
ganized exclusively for the moral and mental improvement of men or 
women, or for religious, charitable, benevolent or hospital purposes, 
or for one or more such purposes.” The words “not conducted for 
profit,’ which formerly applied only to colleges, schools, academies 
and seminaries, are now so placed in the Act that they apply to all 
buildings used for the purposes enumerated in the amendatory lan- 
guage. 

It is manifest that the Legislature intended, by this change in the 
law, to enlarge the class of tax-exempt property. In determining 
whether the property in question is within the enlarged class, we are 
bound by the well-settled rule that statutes granting immunity from 
taxation must be construed most strictly against the grantee, and can 
never be permitted to extend in scope beyond what the terms of the 
concession clearly require. (Sisters of Charity of St. Elizabeth v. 
Corey, 65 Atl. 500). Applying this rule to the case under considera- 
tion, we cannot allow the exemption claimed unless the claimant’s 
property is clearly within the scope of the statute. 

To entitle this property to exemption it must be conclusively 
established, either that (a) it is used for an association or corporation 
organized exclusively for the moral and mental improvement of men 
or women, that (b) it is used for religious, charitable, benevolent or 
hospital purposes, or that (c) it is used for an association or corpor- 
ation organized exclusively for religious, charitable, benevolent or 
hospital purposes, or for one or more such purposes. 





IN RE MT. HOLLY LODGE NO. 848, B. P. 0. E. 313 


It will be noted that the statute still makes the use of the building 
an essential test for exemption. It was not the ownership nor the 
purpose for which it was erected that gave to a building immunity 
from taxation under Section 4 of the Tax Act as it stood prior to 
1913. (Cooper Hospital v. City of Camden, 54 Atl. 419; Institute of 
Holy Angels v. Borough of Fort Lee, 77 Atl. 1035). The amendment 
of 1913 does not dispense with this requirement. A building may be 
owned by a church or a school, a hospital or a charitable institution, 
and still be taxable. The question is not who owns it, but does it pos- 
sess characteristics or is it used for purposes which the Legislature 
has decreed shall confer upon it freedom from the tax burder? It 
has long since been settled in this State that a classification of prop- 
erty for exemption according to some characteristics possessed by 1ts 
owners, or arising from some status acquired by them, or connected 
with their conduct, past, present or future, conflicts with the consti- 
tutional mandate that “Property shall be assessed for taxes under 
general laws and by uniform rules.” (Tippett v. McGrath, 56 Atl. 
134, affirmed 59 Atl. 1118). 

How does the property involved in this appeal meet the test of 
usage’? Is it used for an association or corporation organized exclu- 
sively for the mental and moral improvement of men or women? The 
appellant does not claim to be such an association or corporation. Is 
the building used for religious, charitable, benevolent or hospital pur- 
poses, or one or more such purposes? The agreed state of facts does 
not establish such a use. It shows clearly and conclusively that the 
property is used as a club house, or as a place of resort for social 
intercourse and relaxation for the members of the organization that 
owns it. This organization undoubtedly is benevolent as to some of 
its objects and practices, but it is not exclusively so. This brings us 
to the question discussed at the hearing of this appeal, as to what 
classes of property the word “exclusively” is intended to apply in the 
amendatory Act. The language is susceptible of two constructions. 
One of these is that all buildings actually used for * * * associ- 
ations and corporations organized exclusively for the moral and men- 
tal improvement of men or women, or organized exclusively for relig- 
ious, charitable, benevolent or hospital purposes, not conducted for 
profit, shall be exempt. The other construction would give tne fol- 
lowing interpretation to the language of the Act: All buildings 

* * * actually used for religious, charitable, benevolent and hos- 
pital purposes, not conducted for profit, shall be exempt. 

It is not necessary to determine which of these constructions is the 
correct one, since the appellant fails to meet the requirements of 
either. It is not organized exclusively for religious, charitable, benev- 
olent or hospital purposes, nor is its building actually used for one or 
more such purposes. As already pointed out, its building is used for 
purposes distinct from such charitable or benevolent objects as the 
organization may have in view. The building is not an integral or 
essential part of any of its schemes of charity or benevolence. There 
is nothing in the uses or characteristics of the building which brings 
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it within the classification made by the Legislature for exemption 
from taxation. 

We are materially aided in determining the proper construction 
to be placed upon the Legislative language relied on in this case, by 
the concluding sentence of the amended section of the Tax Act. This 
reads as follows: 

“The exemption described in this paragraph of a building and 
jand used for charitable, benevolent or religious purposes shall extend 
to cases where the said building and the charitable, benevolent or 
religious work therein carried on is supported partly by fees and 
charges received from or on behalf of beneficiaries using or occupying 
the said building, provided the building is wholly controlled and the 
entire income therefrom is used for said charitable, benevolent or 
religious purposes.” 

The references in this provision of the statute to the building, 
and the “charitable, benevolent or religious work therein carried on,” 
and to the “beneficiaries using or occupying the said building,” seem 
clearly to support the conclusions we have reached. 

The appeal therefore is dismissed and the assessment affirmed. 





IN RE MULLINS’ ESTATF. 


(State Board of Equalization of Taxes, May, 1914). 
Taxation of Shares of Foreign Corporation Stock. 


In the matter of Appeal of Mary Harriet Mullen, Cornelius J. 
Cronan and James Henry Mullins, as executors of the last will and 
testament of john Mullins, deceased, from the assessment of personal 
property in Jersey City, County of Hudson and State of New Jersey, 
for the year 1913, against the estate of said decedent. 

Messrs. Vredenburgh, Wall & Carey for the petitioners. 

Mr. John Bentley for the respondent. 

‘This cause was submitted to the board upon a stipulation of 
facts entered into by the counsel for the taxing district, and the 
counsel for the petitioner. The stipulation shows that in an assess- 
ment for personal taxes, levied by the taxing officers of Jersey City 
for the year 1913, there were listed, among other items, shares of for- 
eign corporations aggregating in value $441,568.75. As to these shares 
of stock, it is agreed that taxes were actually assessed and paid upon 
each of the foreign corporations issuing them in its own State, within 
twelve calendar months last preceding the 20th of May in the year 
1913. 

It is contended upon behalf of the petitioner that the stocks in 
question are non-taxable by virtue of the provisions of section 3 of the 
General Tax Act, which provides, inter alia, for the exemption from 
taxation of “personal property owned by citizens or corporations of 
this State, situate and being out of the State, upon which taxes shall 
have been actually assessed and paid within twelve months next be- 
fore May 20th, being the day prescribed by law for commencing the 
assessment.” his provision has been construed by our Court of 
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Errors and Appeals, in the case of the Inhabitants of the City of 
Trenton v. Standard Fire Insurance Company of New Jersey, in 


which it was held that the cause quoted exempts from taxation stocks 
of corporations of other states held by citizens of this State, when 
taxes have been actually assessed and paid on the corporation’s prop- 
erty in its own State, within twelve months. 

Judgment will therefore be entered cancelling the assessment to 


the extent indicated by this memorandum. 





That a full pardon of a convict restores his capacity as a witness 
is held in Thompson v. United States, 47 L.R.A. (N.S.) 206. 





CONFISCATED LANDS IN ESSEX. 





We have received from Mr. 
Raoul H. de Raismes and Mr. 
H. A. de Raismes some informa- 
tion with regard to the records 
of judgments in Essex county 
against fugitives and offenders, 
and the sales of lands confiscated, 
during the Revolutionary War. 
These judgments and sales affect- 
ed the title of lands in Essex 
county, and it is important to 
know where the records are to be 
found. The information is as fol- 
lows: 

The Commissioners appointed 
for the Township of Newark and 
Aquacknong, in Essex county, 
New Jersey, were: Joseph Hed- 
den, Jr., Samuel Hayes and 
Thomas Canfield. The records of 
their reports to the Court were 
originally on file in the County 
Clerk’s Office of Essex county, 
but had been taken therefrom 
with other documents. They 
were finally found by Mr. de 
Raismes and his son in the office 
of the Adjutant-General of New 
Jersey, in the State House build- 
ing in Trenton. The following 
are the titles of the reports which 
they found and examined: 

First Report: “List of names 
of Fugitives and Offenders, 
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parties against whom final judg- 
ment was entered in September 
Term of 1778 in Essex County, 
New Jersey.” (Long list of 
names given). 

Second Report: “Amount of 
costs entered against each and 
every of the aforesaid persons and 
receipt of Attorney-General for 
same. Costs against each person, 
£5.10.9. 

Third Report: Book entitled 
on back of cover, “Vendue Book.” 
Contains entry of sales of real 
estate of sundry persons, against 
whom final judgment was enter- 
ed, and to whom deeds were 
given for lands sold, and opposite 
separate entries is marked 
“Deed,” “Paid.” 

Fourth Report: “Day Book.” 
Showing sale of “tools” and “ef- 
fects” of different parties and 
memorandum of debts due to the 
estate of certain defendants. 

Fifth Report: “Report of Com- 
missioners of Confiscation of the 
amounts collected from sales 
made.” Total, £82,636.14.11. 

Mr. de Raismes has suggested 
to the county clerk of Essex 
county that these reports should 
be brought back into the county 
of Essex. 
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Other data with regard to these 
sales may be found in notices 
published in the “New Jersey 
Gazette,” which are found in the 
series of volumes of the “New 
Jersey Archives” containing 
newspaper clippings. The vol- 
umes may be found in _ the 
Historical Society, Newark, as 
well as in the State Library, 
Trenton, and other public and 
some private libraries. 





CURIOUS WORKMAN’S CASE. 


A Scottish miner became too 
fat for his work during enforced 
idleness resulting from an ac- 
cident for which he had been 
granted payments under the 
Workmen’s Compensation Act. 
These payments his employers 
stopped in July last year on the 
ground that he had recovered, 
and the miner on the ground of 
his bulk sought to have his com- 
pensation revived. 

The man was sixty-three years 
of age. His employers were 
George Taylor and Co., coal- 
masters, of Ayr Colliery, Am- 
bank. A doctor reported that his 
age, coupled with a natural ten- 
dency to obesity and lack of con- 
tinuity of activity during the two 
years since the accident, had ren- 
dered him less and less fit for 
labor. 

The Sheriff Substitute refused 
to order compensation to be 
revived, but the judges of the 
Court of Session, Edinburgh, held 
that the miner’s excessive fatness 
was an indirect cause resulting 
from the accident which prevent- 
ed him earning wages. 

The House of Lords yesterday 
gave judgment that the Sheriff 
Substitute was right. The miner 
accordingly gets no more com- 
pensation.—London Daily Mail. 
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PROPOSED CONSTITUTIONAL 
AMENDMENTS. 


The following are the amend- 
ments proposed by the last Legis- 
lature to the Constitution of New 
Jersey. They must pass another 
Legislature before they are sub- 
mitted to the people. We print 
them here so they may be readily 
referred to by our readers: 


1. 
PROPOSED AMENDMENT TO THE CONSTITUTION. 


Strike out paragraph one (1.) 
of Article two (II.) and insert in 
lieu thereof the following: 

1. Every male and every female 
citizen of the United States, of 
the age of twenty-one years, who 
shall have been a resident of this 
State one year, and of the county 
in which he or she claims a vote 
five months, next before the elec- 
tion, shall be entitled to vote for 
all officers that now are, or here- 
after may be, elective by the 
people; provided, that no citizen 
by marriage shall enjoy the right 
of an elector unless she shall 
have been a resident of the 
United States five years next be- 
fore the election; and provided 
that no person in the military, 
naval or marine service of the 
United States shall be considered 
a resident in this State by being 
stationed in any garrison, barrack, 
or military or naval place or sta- 
tion within this State; and no 
pauper, idiot, insane person, or 
person convicted of a crime which 
under the laws of this State in 
force on the second day of 
September, one thousand eight 
hundred and forty-four, would 
have excluded such person from 
being a witness, unless pardoned 
or restored by law to the right of 
suffrage, shall enjoy the right of 
an elector; and provided further, 
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that in time of war no elector in 
the actual military service of the 
State, or of the United States, in 
the army or navy thereof, shall be 
deprived of a vote by reason of 
absence from such election dis- 
trict; and the Legislature shall 
have power to provide the man- 
ner in which, and the time and 
place at which, such absent elec- 
tors may vote, and for the return 
and canvass of their votes in the 
election districts in which they 
respectively reside. 


2. 
PROPOSED AMENDMENT TO THE CONSTITUTION. 


Strike out paragraph one of 
section three, article four, and in- 
sert in place thereof the follow- 
ing: 

1. The General Assembly shall 
be composed of members elected 
annually by the legal voters of the 
counties respectively who shall 
be apportioned among the said 
counties as nearly as may be ac- 
cording to the number of their 
inhabitants. The Legislature shall 
in the first year after this amend- 
ment to the Constitution shall be 
adopted, at its first session after 
this amendment to the Constitu- 
tion shall be adopted, and at its 
first session after the United 
States decennial census hereafter, 
and not oftener, divide each coun- 
ty of this State into a district or 
districts for the election therein 
of a member or members of the 
General Assembly. Each As- 
sembly district so constituted 
shall contain as nearly as prac- 
ticable an equal number of in- 
habitants and shall consist of con- 
venient and contiguous territory 
in a compact form, but no county 
or part thereof shall be joined 
with any other county or part 
thereof in any such district; 
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provided, that each county shall 
at all times be entitled to at least 
one member and the whole num- 
ber of members to be chosen shall 
never exceed sixty. 

The court of last resort by 
whatever name known, is hereby 
invested with exclusive original 
jurisdiction and with full power 
under such procedure as it may 
by rules prescribe to review any 
division and arrangement made 
by the Legislature into Assembly 
districts of the counties of this 
State for the purpose of determin- 
ing whether such arrangement . 
and division or any part thereof, 
is in accordance or in conflict 
with this section, and, if in con- 
flict herewith to adjudge the same 
or such part thereof as may be in 
conflict herewith, null and void. 
In case said court shall determine 
such arrangement and division, or 
any part thereof, to be null and 
void, the Legislature shall proceed 
to make a new arrangement and 
division, entire or partial, as the 
action of the court may require. 


3. 
PROPOSED AMENDMENT TO THE CONSTITUTION. 


Add to Article 1V, Section 7, 
the following paragraph: 

13. The inhabitants of every 
municipality in this State, now 
existing or hereafter created, shall 
have power to determine, or- 
ganize, and alter in such manner 
as they shall by vote prescribe, 
the system and form of its gov- 
ernment not inconsistent with 
the Constitution of this State or 
of the United States; and every 
municipality shall hereafter have 
power and authority to do all 
things, whatsoever that shall con- 
cern such municipality only, ex- 
cept so far as it may hereafter be 
restrained, limited or denied by 
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the laws or the Constitution of 
this State or the Constitution of 
the United States. 


4. 
PROPOSED AMENDMENT TO THE CONSTITUTION. 


ARTICLE Iv. 
Legislative. 

Amend Article [V. by adding 
the following section, which shall 
be known as Section IX. 

Section rx. 

1. The Legislature may au- 
thorize the State, or counties, 
cities, towns, boroughs or other 
municipalities, or any board, gov- 
erning body or commission of the 
same, to take more land and prop- 
erty than is needed for actual con- 
struction in the laying out, widen- 
ing, extending or relocating the 
parks, public places, highways or 
streets; provided, however, that 
the additional lands and _ prop- 
erties so authorized to be taken 
shall be no more than sufficient 
to form suitable building sites 
abutting on such park, public 
place, highway or street. After 
so much of the land or property 
taken has been appropriated for 
such park, public place, highway 
or street as is needed therefor, the 
remainder may be sold or leased 
and reasonable restrictions im- 


posed. 
5. 


PROPOSED AMENDMENT TO THE CONSTITUTION 
RELATING TO AMENDMENTS THEREOF. 

Strike out Article IX. and in 

place thereof insert: 
ARTICLE IX. 
Amendments. 

Any amendment to the Con- 
stitution may be proposed in the 
Senate or General Assembly, and 
if the same shall be agreed to by 
a majority of the members elected 
to each of the two houses, such 
proposed amendment shall be en- 


THE NEW JERSEY LAW JOURNAL. 


tered on their journals, with the 
yeas and nays taken thereon, and 
referred to the Legislature then 
next to be chosen, and shall be 
published for three months pre- 
vious to making such choice in at 
least one newspaper of each coun- 
ty, if any be published therein; 
and if in the next Legislature 
next chosen as aforesaid, such 
proposed amendment shall be 
agreed to by a majority of all the 
members elected to each house, 
then it shall be the duty of the 
Legislature to submit such pro- 
posed amendment to the people 
in such manner as the Legislature 
shall prescribe, at the election for 
members of the General Assembly 
held next after four months shall 
have elapsed after the amendment 
shall have been agreed to by both 
houses of the Legislature as afore- 
said; and if the people at such 
general election shall approve and 
ratify such amendment by a 
majority of the electors qualified 
to vote for members of the Legis- 
lature voting thereon, such 
amendment so approved and 
ratified shall become part of the 
Constitution; provided, that if 
more than one amendment be sub- 
mitted, they shall be submitted in 
such manner and form that the 
people may vote for or against 
each amendment separately and 
distinctly; provided further, that 
when any amendment has been 
submitted to the people and by 
them rejected, no similar amend- 
ment shall be submitted again 
within five years from such rejec- 
tion. 





OBITUARIES. 
How. Fraxcits Curip. 


On Sept. 28th, Hon. Francis 
Child, former County Circuit 
Judge, chairman of the Passaic 





MISCELLANY. 


Valley Sewerage Commission and 
twice a Gubernatorial possibility 
on the Democratic ticket, died 
from pneumonia at his home, 146 
Broad street, Newark. 

Judge Child was born in Mor- 
ristown in 1842. His father was 
a Judge of the Court of Common 
Pleas for three terms. Mr. Child 
entered the law office of Theo- 
dore Little in his native town, 
but early in 1862, when the Civil 
War fever reached its height, he 
enlisted in the provisional troops 
of the New Jersey militia and was 
immediately rushed to the front, 
taking part in a number of minor 
engagements, 

In the following year Mr. Child 
re-enlisted in the Thirty-third 
New Jersey Volunteer Infantry, 
distinguishing himself in a num- 
ber of actions and was commis- 
sioned a First Lieutenant before 
his Regiment was attached to 
the army of Sherman in the 
memorable march to Atlanta and 
later in the march through the 
Carolinas. After the War Mr. 
Child was one of the prime 
movers in the organization of the 
Veterans’ Association of the 
Thirty-third Regiment and was 
head of the Association for 
several years. 

On his return from the front 
Mr. Child devoted himself to the 
study of law and was admitted 
to the Bar in 1866 as an attorney, 
and three years later was made a 
counselor. He practiced in his 
native town eight years, and in 
1878, when the constitution of the 
Court of Common Pleas was 
changed by law, Mr. Child was 
one of the first of the presiding 
Judges appointed by Governor 
George B. McClellan, to act in 
Morris County. 

Judge Child was twice reap- 
pointed, and in his third term 
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Governor George T. Werts ap- 
pointed him one of the three 
Circuit Court Judges who were 
authorized by an act of the 
Legislature in 1893. On _ the 
Circuit Court bench Judge Child 
strengthened ‘his reputation for 
justice and fearlessness, and his 
charges to juries became known 
throughout the entire legal 
profession as models of simplicity 
and direct bearing on the real is- 
sues involved. 

At the expiration of Judge 
Child’s term in 1900 all the mem- 
bers of the Essex County Bar, 
with a few exceptions, petitioned 
for his reappointment, but Gov- 
ernor Foster M. Voorhees ap- 
pointed Francis J. Swayze. The 
only other public office that 
Judge Child ever held was that 
of member of the Passaic Valley 
Sewerage Commission, having 
been a member since the incep- 
tion of that body and for several 
years past its chairman. 

30th in 190! and 1907 Judge 
Child was strongly talked of for 
the nomination of Governor on 
the Democratic ticket. 

Judge Child was twice married 
and is survived by one_ son, 
Francis Child, Jr., a lawyer, who 
was city attorney of Newark 
during the first administration of 
Mayor Haussling, resigning the 
position later to devote himself 
to his private practice. 


Mr. Joun S. ‘DeHarr. 
On July 18th, Mr. John S. De- 


Hart, for many years a_ well- 
known lawyer in Jersey City, 
died, at Mount Freedom, Morris 
county, at the age of nearly 77 
vears. He had been failing for 
some time, but the end came 
rather suddenly. 

Mr. DeHart was born at Chat- 
ham, N. J., November 5, 1837, 
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and was the son of Albert De- 
Hart and Sarah Elizabeth (Car- 
ter) DeHart. He graduated from 
Princeton College in 1860, and 
read law, first with George Gage, 
of Dover, and then with Judge 
VanCleve Dalrimple, of Morris- 
town. He was admitted to the 
New Jersey Bar as an attorney in 
June, 1864, and as counselor three 
years later. He practiced from 
1864 to 1868 at Morristown, when 
he removed to Jersey City, and 
practiced there until some five 
years or more ago when he re- 
tired from active business. 

Mr. DeHart was a man of good, 
sterling qualities, careful in his 
profession, and enjoyed an ex- 
cellent reputation as a lawyer. 


Mr. Georce Bearpine. 
Early on the morning of Octo- 


ber Ist, Mr. George Berdine, of 
New Brunswick, ex-Prosecutor of 
the Pleas of Middlesex County, 
died of heart disease and other 
complications, after a semi-in- 
validism of several months. Mr. 
Berdine was out the day before 
looking after his business affairs, 
but about midnight of Sept. 30th 
felt ill, and went to his bathroom, 
where he fell over and died in a 
moment. 

Mr. Berdine was _ graduated 
from Rutgers College with the 
Class of 1871, of which class the 
late Justice Willard P. Voorhees 
was a member. For many years 
ne practiced law in. New Bruns- 
wick having his offices in con- 
junction with former Judge 
Charles S. Cowenhoven. 

He was a Republican in politics 
and always an intense partisan. 
His services were ever at the 
command of his party during 
heated campaigns, and he gained 
a reputation as a strong, incisive, 
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sarcastic speaker. He was City 
Attorney of New Brunswick for 
some years; later a member of the 
State Board of Arbitration, and 
finally reached, what he was 
pleased to call the goal of his 
ambition, when Governor Frank- 
lin Murphy appointed him Pros- 
ecutor of Middlesex County for 
the term 1904-1909, succeeding 
John S. Voorhees, whose sudden 
death during his term of office is 
well remembered. 

Mr. Berdine’s term as Pros- 
ecutor was marked by careful 
devotion to his duties, giving his 
undivided attention to his public 
office. It is worthy of note that 
during his term he tried more 
capital cases than had ever been 
tried during the term of any 
Prosecutor of Middlesex, either 
before or after Mr. Berdine’s in- 
cumbency. He was remarkably 
successful in the trial of these 
cases, and some of the most im- 
portant are reported in the deci- 
sions of our higher Courts. 

On October 2d, at a meeting 
of the members of the Middlesex 
Bar, Judge Daly appointed a 
Committee, consisting of the 
present Prosecutor, W. E. Flor- 
ance, former Judges J. Kearny 
Rice, Frederick Weigel, James 
H. VanCleef and Edward W. 
Hicks, to prepare appropriate 
resolutions, 

The funeral services held at 
his late residence on Livingston 
Avenue, were conducted by Rev. 
Dr, Thomas Chalmers Easton, a 
personal friend of over thirty 
years, Rev. Mr. Lawrence, a Col- 
lege classmate and _ intimate 
friend, and Rev. Dr. John H. 
Raven, of the New Brunswick 
Theological Seminary. 

Mrs. Berdine had predeceased 
Mr. Berdine only a few months, 
and no children survive them. 





